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May It Please the Court : The learned counsel for ap-

pellee contends that ''in no one of the three cases cited by ap-

"pellants in support of their contention * * were the de-

"fendants mere trespassers without any right or show of title,

"as are the defendants in the case at bar."

This statement is made at random and is not borne out by

the facts of those cases. The opinion in Goldsmith vs. Gilliland

was rendered upon demurrer to the bill. Of course the facts

alleged in the bill are deemed admitted, and the allegation was

"that the defendants claim an interest in three of said five-
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"eights adverse to the plaintiff, but in fact they have no interest

"therein, and their claim to that effect is illegal, wrongful and

"unjust."

Stark Z's. Starrs is squarely in point. The plaintiff claimed

title under a patent dated December 7th, i860; the defend-

ant under a patent dated December 8th, i860. In the case at

bar the plaintiff claims under a prior, the defendants under a

subsequent location. The defendant in that case, as in this,

contested the validity of the prior title, in that case success-

fully, in this case, so far as it has gone, unsuccessfully.

In all such cases the defendant either has or has not title. If

he have title the action cannot be maintained ; if he have not

the plaintiff is entitled to a decree establishing that fact. Coun-

sel's distinction does not distinguish ; in the action to quiet

title prosecuted and maintained under the Alaska Code the

plaintiff must show that defendant is "without any right or

"show of title" and that he himself has title. Proof that de-

fendant is without title does not excuse plaintiff from show-

ing title in himself.

Why does counsel style these appellants "mere trespassers,"

when the pleadings and proof show them to be out of posses-

sion? The reason is clear. Because he confuses this case and

the law applicable thereto, with actions and the law of eject-

ment. This confusion clearly appears from an examination of

the authorities which he cites to support his contention.

We will admit at the outset of our reply that one who has

been in quiet possession of land and has been ousted by a

mere intruder and trespasser "without any right or show of

title," may maintain an action to eject the trespasser, upon



proof of his prior quiet possession, and without showing title

in himself. The rule is obviously sound. And equally ob-

vious and axiomatic, we contend, is the rule that he alone

who has title, may quiet title. The contention that one who

has not title may maintain an action to declare that title is not

in the defendant, and to quiet a title with which he is not in-

vested, is surprising ; that the defendant can be estopped from

asserting title to the land by a decree entered in the suit of

one who has no title in himself, is beyond our powers of com-

prehension.

It was uniformly held under ecjuity practice that one

could not maintain an action to quiet title, until he had estab-

lished title in himself in an action at law.

"The general principles of equity jurisprudence, as ad-

"ministered both in this country and in England, permit a bill

"to quiet title to be filed only by a party in possession against

"a defendant who has been inefifectually seeking to establish

"a legal title by repeated actions of ejectment, and as a pre-

"requisite to such bill it was necessary that the title of the

"plaintiff should have been established by at least one suc-

"cessful trial at law."

Wehrman vs. Conklin, 155 U. S. 314, 321.

"The general rule is that a Court of equity has no jurisdic-

"tion to establish by its decree the title to lands, its jurisdiction

"being limited to an interposition to quiet the possession of

"a party after his title has been determined by a Court of law.

" * * 'pj.jg principle upon which Courts of equity inter-

"posed to quiet the title was that judgments in ejectment not

"being conclusive, and operating only to transfer the

"possession, without conclusively settling the title, a



"Court of equity, after the title had been satisfactorily de-

"termined by actions at law. would interpose to put an end to

"further liti^^ations.—the Court, assuming that the complain-

"ant's legal title had already been determined at law, inter-

"vened to prevent a litigation which had become vexatious

"and oppressive, because unnecessary and unavailing. A prior

"determination of the title in one or more actions at law is,

"therefore ordinarily a condition precedent to the filing of

"the bill. * * * But. at whatever period of time the

"trial of title was had, it was the settled doctrine that the title

"must be determined at law or by an action, before the Court

"w'ould undertake to quiet the possession, unless the right

"to such a trial ^<^as w^aived."

American Dock and Improvement Co. vs. Trustees, 37

N. J. Eq. 266, 271.

The trial of title at law was also an essential prerequisite to

the maintenance of the cognate equitable action to remove a

cloud.

"A bill quia timet, or to remove a cloud upon the title of

"real estate, differed from a bill of peace in that it did not

"seek so much to put an end to vexatious litigation respect-

"ing the property, as to prevent future litigation by removing

"existing causes of controversy as to its title. It was brought

"in view of anticipated wrongs or mischiefs, and the jurisdic-

"tion of the Court was invoked because the party feared future

"injury to his rights and interests. Story's Equity, section 826.

"To maintain a suit of this character it was generally neces-

"sary that the plaintiff should be in possession of the property,

"and. except, when the defendants were numerous, that his



"title should have been established at law or be founded on

"undisputed evidence, or long continued possession."

Holland vs. Challen, no U. S. 15. 20.

As counsel for appellee points out the distinction between

actions at law and in equity is abolished by the Alaska Code

of Civil Procedure- (Sec. i.) Undoubtedly under its provi-

sions, title may be established and relief quieting title or re-

moving a cloud may be obtained in one action, as is common-

ly done in all code States. {Lux vs. Haggin, 69 Cal. 255,

284.) But the rule that title must be proven before the plain-

tifif can maintain his action quia timet still obtains.

"Under the jurisdiction and practice in equity, independent-

"ly of statute, the object of a bill to remove a cloud upon title,

"and to quiet the possession of real estate, is to protect the

"owner of the legal title from being disturbed in his posses-

"sion, or harassed by suits in regard to that title, and the bill

"cannot be maintained without clear proof of both possession

"and legal title in the plaintiff."

Frost I's. Spitlcy, 121 U. S. 552, 556.

"Those only who have a clear, legal and equitable title to

"land, connected with possession, have any right to claim the

"interference of a Court of equity to give them peace or dis-

"sipate a cloud on the title."

Orton vs. Smith, 18 How. 265.

See also Dick vs. Foraker, 155 U. S. 404, 414.

Wt believe that we have conclusively shown that at equity

the rule was that only one who had title in himself could

maintain the action to quiet title or question the validity of a

title to the land asserted by another. Also we have shown

by direct decisions construing a statute of identical language
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with that at bar that the rule as to title has not been changed.

But the appellee contends that there is an exception as to min-

ing locations arising out of section 910 of the Revised Stat-

utes.

This section provides that "No possessory action between

"persons, in any Court of the United States, for the recovery

"of any mining title, or for damage to any such title, shall

"be affected by the fact that the paramount title to the land

"in which such mines lie is in the United States, but each case

"shall be adjudged by the knv of possession."

But this statute does not give the right of action to one in

bare possession, but to one in possession under a location.

The location effected and maintained under the statutory re-

quirements, confers a possessory title subject to the paramount

title in the United States. The object of the statute is to ob-

viate the contention that location and possession do not con-

fer title, but that title is in the United States. The enactment

of the statute is a recognition of the rule for which we con-

tend ; had the general rule been as appellee contends the enact-

ment of the statute would have been an idle act.

"It should be borne in mind that before the enactment of

"any statute recognizing and regulating his possessory rights

"the mining locator, as between himself and the United States,

"was technically a mere trespasser upon the public domain;

"and that even although he might have conformed in his lo-

"cation to the rules and customs adopted in the mining dis-

"trict in which his claim was situated, yet. so far as any legal

"right existed to hold his claim against a newcomer, that

"right rested upon possession merely ; hence the statute."

Duggan vs. Darey, 26 N. \\\ 887, 890.



"Section 910 Rev. St. U. S. provides that no possessory

"action between parties in any Court of the United States for

"the recovery of any mining title, or for damages to any

"such title shall l)e affected by the fact that the paramount

"title to the laml in which such mines lie is in the United

"States; but each case shall be adjudged by the law of pos-

"session. The cause now on trial is a possessory action, with-

"in the purview of this statute. The efifect of the statute is

"to leave the United States entirely out of consideration in

"actions of this kind. The position of the government is

"one of neutrality and neither party can take advantage of

"the paramount title of the United States, either to sustain

"his own title or defeat that of his adversary. The law of

"possession mentioned in this section is that the prior location

"and occupation carry ivith them the prior and better right."

Meydenhauer I's. Stevens, 78 Fed. 787, 793.

These authorities are conclusive that under the facts of the

case at bar Quint, a locator, had sufificient title to enable him

to maintain this action, but the plaintiff having but bare pos-

session and not being invested with either legal or equitable

title by and from Quint cannot maintain it.

We will now proceed to an examination of the authorities

cited by appellee in support of its contention.

The case upon Avhich counsel principally relies, and the only

one cited by him on argument is Parley's Park Silver Mining

Co. vs. Kerr (130 U. S. 256.) There the Supreme Court say:

"The suit was founded upon Sec. 1479. Compiled Laws of

"Utah, Sec. 254 of the Practice Act, which is as follows: 'An

" 'action may be brought by any person in possession by him-

" 'self or his tenant, of real property, against any person who
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" 'claims an estate or interest therein adverse to him, for the

" 'purpose of determining such adverse claim, estate or in-

" 'terest.'

"The complaint sets forth the cause of action in the very

"terms of this section, alleging, in effect, that the plaintiff is

"owner subject only to the paramount title of the United

"States, and in possession of the lands in question ; that the

"defendant claims an adverse interest or estate therein; that

"the said claim is without legal or equitable foundation and

"void ; and that it is a cloud on plaintiff's title, embarrasses

"him in the use and disposition of the property and depreci-,

"ates its value.'' The facts agreed upon by the parties and

adopted by the Court as findings were that the plaintiff had

title as mesne grantee of the original locator and that at the

time of the commencement of the action the plaintiff had no

actual possession of the premises in question. However it was

held that he had constructive possession. The only question pre-

sented was whether it was such possession as would entitle

plaintiff to maintain the action under the Utah statute. The

question of title as a prerequisite to tlie maintenance of the

action was not presented. And the Court say: "The com-

"plaint in the present case, in compliance with the requirements

"of the Practice Act of Utah Territory, states in concise lan-

"guage the two ultimate facts, upon which the claim for relief

"depends, that the plaintiff is in possession of the property, and

"that the defendant claims an interest or an estate therein ad-

"verse to him. These are sufficient to require the nature and

"character of the adverse claim on the part of the defendant

"to be set up, inquired into, and judicially determined, and

"the question of title finally settled."



These were the ultimate facts upon the questions presented.

But to hold this to be authority that title need not be united

with possession to enable one to maintain the action under

this and similar statutes is to hold that the Supreme Court of

the United States, without a reference thereto, overruled the

authority of Ortoii tx Smith, Stark 7's. Starrs, Holland I's.

Challcn and Frost vs. Spitley and again reverted to the old rule

in Dick vs. Foroker without even passing reference to this

case.

The case of Crown Point Gold Mining Co. vs. Crismon (65

Pac. 87), decided by the Supreme Court of Oregon, in no

ways conflicts with the interpretation placed upon the statute

by the Federal Courts in Goldsmith z's. GillHand and Stark Z's.

Starrs. In that case a locator marked the boundaries

six months after location, but before a subsequent loca-

tion by another person. It was held that the mark-

ing constituted a valid location and that the person subse-

quently locating could not raise the objection that the marking

had not been made at the time of the prior location. The lan-

guage cited by counsel is used, but not to like purpose. The

plaintiff had both title and possession. The defendant con-

tended that plaintiff's remedy was ejectment, but the Court

held that being in possession he was within the provisions ot

Sec. 504 of the Laws of Oregon. The question whether he

could maintain the action not having title zi<as not presented,

for the Court had previously held that he had title.

The cases of Christy z's. Scott i 14 How. 282), Haws z's.

Victoria Copper Mining Company (160 U. S. 303), Aurora

Hill Consolidated Mining Co. vs. 85 Mining Co. (34 Fed.

515), Wilson T's. Triumph Consolidated Mining Co. (56 Pac.
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30o). Meydenhaucr vs. Stevens (78 Fed. 787), were all actions

in ejectment and establish the proposition which we admit,

that one entitled to mere possession who has been ousted by

a trespasser without right may maintain an action of eject-

ment.

English vs. Johnson (17 Cal. 107), is authority to the same

effect, and it further appears that the plaintiff had possessory

title under a location.

In McGovern vs. Mowry (91 Cal. 383), the language omit-

ted by counsel where the asterisks appear, is highly important

:

"The possession of real estate is prima facie evidence of the

"highest estate in the property, to-wit, a seisin in fee {Hill

vs. Draper, 10 Barb. 458)."

In that case the appellant attacked the findings on the ground

"that there was no evidence that plaintiffs were the owners

"of the land" ; the Court held that they had shown prima facie

title. In the case at bar the effect of a prima facie showing of

title from possession was avoided by the plaintiff itself, by sub-

sequently introducing the deed and contract for a deed in its

endeavor to prove its title.

Burt vs. Panjaud (99 U. S. 180), was an action of eject-

ment. Oolagah Coal Co. z-s. M'Caleb (68 Fed. 86). was an

action to enjoin a trespass, and it was there held that when the

title is in doubt, equity will enjoin trespass pending its de-

termination. In Union M. & M. Co. vs. U^arren (82 Fed.

519), the only point decided was that it is not necessary to

allege specifically the nature of plaintiff's title in an action to

quiet title, but that it is sufficient to allege simply that the plain-

tiff is the ozcner and in possession. Turner z's. Aldridge (l

McAll 229). was an action of ejectment, as was also Wilson vs.
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Fine (14 Sawy. 33.) In Brandt 7's. II. S. Car Co. (30 So. 60),

it was held that one in peaceable possession, under claim of

oicncrshif^ could maintain the action to quiet title. The decision

was based on and involves tlie construction of the Alabama stat-

ute. In Prizcr vs. Taylor (44 Pac. 902), it was held that one in

quiet possession, under color of title might maintain the action.

In Ramus z's. Humphreys (65 Pac. 875), the plaintiff was

invested with title by adverse possession. Zilmer vs. Gerich-

ien (III Cal. jt,). Bcquettc vs. CaidHeld (4 Cal. 278), Hutch-

inson vs. Perley (4 Cal. 33), were actions of ejectment. Att-

wood vs. Fricot {ly Cal. 37), was an action for damages and

injunction, the defendant being in possession. Nagle vs. Macy

(9 Cal. 427), was an action to foreclose a mortgage. Oregon

Ry. & Naz'. Co. I's. Hcrtzhcrg (37 Pac. 1019), and Keith vs.

Cheeny (i Ore. 285), were actions to recover possession of

real property.

The only case cited by counsel which even colorably sus-

tains appellee's contention is Blair vs. Hemphill (82 N. W.

501), but that case is readily distinguished. The question of

lack of title in the plaintiff was not presented ; the question

was w'hether the action could be maintained against a lien-

holder. In that case a decision of the Supreme Court of the

same state (Iowa) stating the rule for which we contend is

cited approvingly: "In Wood vs. Broivn, 104 Iowa 124, the

"action was to quiet title against a mortgage lien; and plain-

"tiff was not successful, so far as appears, only through fail-

"ure to prove title on his part."

So far we have cited none but federal authorities in sup-

port of our position. We desire to refer the Court to 17

Ency. PI. & Pr. 300. Title "Quieting Title, Removal of Cloud,"
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where it is said, citing numerous authorities : "A bill to quiet

"title or remove a cloud cannot be maintained by anyone who

"is not interested in the title. The plaintiff must have some

"title either legal or equitable, for it is a general rule that he

"must recover, if at all, upon the strength of his own title,

"and not upon the weakness of that of his adversary. Want

"to title in the plaintiff renders it unnecessary to examine that

"of the defendant."

Appellee contends that at most the introduction of the deed

and contract was harmless error, they not being essential to

sustain its case. Morton z's. Folgcr (15 Cal. 275). is cited

in support of this proposition. That was an action of eject-

ment. It is admitted that proof of prior possession in such

an action is sufficient to enable plaintiff to maintain it.

In Burt & Brabb Lumber Co. vs. Bailey (60 S. W. 485), it

was held that plaintiff being in possession under "a title bond"

had an equitable title and could maintain the action. But it

does not appear what were the terms of the "title bond." Un-

doubtedly by its terms it served to pass an equitable title. And

just as undoubtedly the contract for a deed in the case at bar

does not serve to pass any present title, either legal or equita-

ble. If the Chisna Company had performed the conditions

referred to in the contract undoubtedly it would be invested

with a present equitable title, but the evidence does not show

what were the conditions or if they had been performed. Be-

yond cj[uestion at the inception of this action the entire title,

legal and equitable, was in Quint and he was the proper party

plaintiff.

In conclusion we submit that if the decree herein had been

for the defendants, it could not operate to estop the plaintiff
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from commencing and maintaining a second similar action

when it should have become invested with title, and similarly

the decree herein cannot be pleaded in bar by the holder of

title in an action by these appellants against him for he is not

a party to the action. It must follow that the appellee failed

to allege or prove a cause of action entitling it to the relief

herein granted.

Respectfully submitted,

WINN & SHACKLEFORD,
THOMAS H. BREEZE,

CAMPBELL. METSON & CAMPBELL,
Solicitors for Appellants.




